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CHAPTER 95.  DEPARTMENT OF LABOR AND LABOR REGULATIONS  
ARTICLE 2A.  WAGE AND HOUR ACT 
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N.C. Gen. Stat. § 95-25.8  (2008)


§ 95-25.8. Withholding of Wages 


   (a) An employer may withhold or divert any portion of an employee's wages when:

   (1) The employer is required or empowered to do so by State or federal law;

   (2) When the amount or rate of the proposed deduction is known and agreed upon in advance, the employer must have written authorization from the employee which (i) is signed on or before the payday(s) for the pay period(s) from which the deduction is to be made; (ii) indicates the reason for the deduction; and (iii) states the actual dollar amount or percentage of wages which shall be deducted from one or more paychecks. Provided, that if the deduction is for the convenience of the employee, the employee shall be given a reasonable opportunity to withdraw the authorization; or

   (3) When the amount of the proposed deduction is not known and agreed upon in advance, the employer must have written authorization from the employee which (i) is signed on or before the payday(s) for the pay period(s) from which the deduction is to be made; and (ii) indicates the reason for the deduction. Prior to any deductions being made under this section, the employee must (i) receive advance written notice of the actual amount to be deducted; (ii) receive written notice of their right to withdraw the authorization; and (iii) be given a reasonable opportunity to withdraw the authorization in writing.

(b) The withholding or diversion of wages owed for the employer's benefit must comply with the following requirements:

   (1) In nonovertime workweeks, an employer may reduce wages to the minimum wage level.

   (2) In overtime workweeks, employers may reduce wages to the minimum wage level for nonovertime hours.

   (3) No reductions may be made to overtime wages owed.

(c) In addition to complying with the requirements in subsections (a) and (b) of this section, an employer may withhold or divert a portion of an employee's wages for cash shortages, inventory shortages, or loss or damage to an employer's property after giving the employee written notice of the amount to be deducted seven days prior to the payday on which the deduction is to be made, except that when a separation occurs the seven-day notice is not required.

(d) Notwithstanding subsections (a) and (b), above, an overpayment of wages to an employee as a result of a miscalculation or other bona fide error, advances of wages to an employee or to a third party at the employee's request, and the principal amount of loans made by an employer to an employee are considered prepayment of wages and may be withheld or deducted from an employee's wages. Deductions for interest and other charges related to loans by an employer to an employee shall require written authorization in accordance with subsection (a), above.

(e) Notwithstanding subsections (a) and (c), above, if criminal process has issued against an employee, an employee has been indicted, or an employee has been arrested pursuant to Articles 17, 20, and 32 of Chapter 15A of the General Statutes for a charge incident to a cash shortage, inventory shortage, or damage to an employer's property, an employer may withhold or divert a portion of the employee's wages in order to recoup the amount of the cash shortage, inventory shortage, or damage to the employer's property, without the written authorization required by this section, but the amount of such withholdings shall comply with the provisions of subsection (b) of this section. If the employee is not found guilty, then the amount deducted shall be reimbursed to the employee by the employer.

(f) For purposes of this section, a written authorization or written notice may be in the form of an electronic record in compliance with Article 40 of Chapter 66 (the Uniform Electronic Transactions Act).

(g) Nothing in this Article shall preclude an employer from bringing a civil action in the General Court of Justice to collect any amounts due the employer from the employee.

HISTORY: 1975, c. 413, s. 6; 1979, c. 839, s. 1; 1981, c. 663, s. 2; 2005-453, s. 16.

NOTES:
EFFECT OF AMENDMENTS. --Session Laws 2005-453, s. 16, effective October 1, 2005, rewrote this section, adding subsections (b) through (g).



LexisNexis 50 State Surveys, Legislation & Regulations

Payment of Wages

CASE NOTES
 
EXEMPTION DID NOT APPLY TO WITHHOLDING OF WAGES CLAIM. --Temporary employment agency was not exempt from the North Carolina Wage and Hour Laws Act (NCWHA) pursuant to G.S. 95-25.14(a), because that section, which provided exemptions to employers from the NCWHA in limited circumstances, did not apply to G.S. 95-25.6 and G.S. 95-25.8, the sections of the NCWHA covering wage payment and withholding of wages, and those were the sections of the NCWHA under which plaintiffs' claims arose. Whitehead v. Sparrow Enter., 167 N.C. App. 178, 605 S.E.2d 234 (2004), cert. denied, 359 N.C. 856, 618 S.E.2d 240 (2005).
 
OPTIONAL TRANSPORTATION SERVICE OFFERED BY A TEMPORARY EMPLOYMENT AGENCY FELL WITHIN THE CATEGORY OF "OTHER FACILITIES" AND COULD BE COUNTED TOWARDS WAGES; therefore, the agency properly deducted the associated transportation cost from the class members' paychecks in compliance with G.S. 95-25.8 and N.C. Admin. Code tit. 13, r. 12.0305. Whitehead v. Sparrow Enter., 167 N.C. App. 178, 605 S.E.2d 234 (2004), cert. denied, 359 N.C. 856, 618 S.E.2d 240 (2005).
 
WAGE DEDUCTIONS FOR VAN TRANSPORTATION AND SAFETY EQUIPMENT WERE PERMISSIBLE under G.S. 95-25.8 where the authorization forms were in writing, signed prior to the deductions, dated, and stated the reason for and amounts of the deductions, the deductions were not taken if the day laborers did not use the temporary agencies' van transportation, and an increase in the equipment rental fees was clearly posted. Leverette v. Labor Works Int'l, LLC, 180 N.C. App. 102, 636 S.E.2d 258 (2006).
 
SPECIFIC AUTHORIZATION FOR DEDUCTION OF TRANSPORTATION EXPENSES. --Daily log of a temporary agency giving the agency authorization to deduct an optional transportation expense from its employees' wages, which stated the specific amount of the deduction, was a specific authorization under G.S. 95-25.8(2)(a) where the daily log was written, signed by the employees on or before the payday for the pay period for which the deduction was made, included the date signed, and stated the reason for the deduction. Hyman v. Efficiency, Inc., 167 N.C. App. 134, 605 S.E.2d 254 (2004), cert. denied, 359 N.C. 851, 618 S.E.2d 239 (2005).
 
TEMPORARY EMPLOYMENT AGENCY'S FORM, ENTITLED "HOUSE RULES," which all employees had to read and sign and that provided that anyone choosing to accept transportation from the agency to a job site would be charged $1.00 and that such amount would be deducted from the employees' pay if he elected transportation, qualified as a specific authorization for deductions under G.S. 95-25.8(2)(a). Whitehead v. Sparrow Enter., 167 N.C. App. 178, 605 S.E.2d 234 (2004), cert. denied, 359 N.C. 856, 618 S.E.2d 240 (2005).
 
PREEMPTED BY ERISA. --Because plaintiff's claim under G.S. 95-25.8 sought benefits allegedly due under a severance pay plan, the claim was exclusively governed by the Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C.S. § 1001 et seq., and ERISA completely preempted the claim. Buchanan v. Fairfield Resorts, Inc., -- F. Supp. 2d -- (M.D.N.C. Nov. 25, 2005).
 
APPLIED in Strickland v. MICA Info. Sys., 800 F. Supp. 1320 (M.D.N.C. 1992).
