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N.C. Gen. Stat. § 6-21.2  (2008)


§ 6-21.2. Attorneys' fees in notes, etc., in addition to interest 


   Obligations to pay attorneys' fees upon any note, conditional sale contract or other evidence of indebtedness, in addition to the legal rate of interest or finance charges specified therein, shall be valid and enforceable, and collectible as part of such debt, if such note, contract or other evidence of indebtedness be collected by or through an attorney at law after maturity, subject to the following provisions:

   (1) If such note, conditional sale contract or other evidence of indebtedness provides for attorneys' fees in some specific percentage of the "outstanding balance" as herein defined, such provision and obligation shall be valid and enforceable up to but not in excess of fifteen percent (15%) of said "outstanding balance" owing on said note, contract or other evidence of indebtedness.

   (2) If such note, conditional sale contract or other evidence of indebtedness provides for the payment of reasonable attorneys' fees by the debtor, without specifying any specific percentage, such provision shall be construed to mean fifteen percent (15%) of the "outstanding balance" owing on said note, contract or other evidence of indebtedness.

   (3) As to notes and other writing(s) evidencing an indebtedness arising out of a loan of money to the debtor, the "outstanding balance" shall mean the principal and interest owing at the time suit is instituted to enforce any security agreement securing payment of the debt and/or to collect said debt.

   (4) As to conditional sale contracts and other such security agreements which evidence both a monetary obligation and a security interest in or a lease of specific goods, the "outstanding balance" shall mean the "time price balance" owing as of the time suit is instituted by the secured party to enforce the said security agreement and/or to collect said debt.

   (5) The holder of an unsecured note or other writing(s) evidencing an unsecured debt, and/or the holder of a note and chattel mortgage or other security agreement and/or the holder of a conditional sale contract or any other such security agreement which evidences both a monetary obligation and a security interest in or a lease of specific goods, or his attorney at law, shall, after maturity of the obligation by default or otherwise, notify the maker, debtor, account debtor, endorser or party sought to be held on said obligation that the provisions relative to payment of attorneys' fees in addition to the "outstanding balance" shall be enforced and that such maker, debtor, account debtor, endorser or party sought to be held on said obligation has five days from the mailing of such notice to pay the "outstanding balance" without the attorneys' fees. If such party shall pay the "outstanding balance" in full before the expiration of such time, then the obligation to pay the attorneys' fees shall be void, and no court shall enforce such provisions.

   Notwithstanding the foregoing, however, if debtor has defaulted or violated the terms of the security agreement and has refused, on demand, to surrender possession of the collateral to the secured party as authorized by G.S. 25-9-609, with the result that said secured party is required to institute an ancillary claim and delivery proceeding to secure possession of said collateral; no such written notice shall be required before enforcement of the provisions relative to payment of attorneys' fees in addition to the outstanding balance.

HISTORY: 1967, c. 562, s. 4; 2000-169, s. 27.

NOTES:
LEGAL PERIODICALS. --For survey of 1976 case law on commercial law, see 55 N.C.L. Rev. 943 (1977).
   For note on contractual allocation of attorneys' fees as costs of litigation, see 17 Wake Forest L. Rev. 457 (1981).
   For survey of 1981 property law, see 60 N.C.L. Rev. 1420 (1982).
   For article, "The Legal Theory of Attorney Fee Shifting: A Critical Overview," see 1982 Duke L.J. 651.
   For note, "Preemption of State Law Notice Provisions Governing the Recovery of Attorneys' Fees by Section 506(b) of the Bankruptcy Code," see 1 Duke L.J. 176 (1986).
   For note, "A Public Goods Approach to Calculating Reasonable Fees Under Attorney Fee Shifting Statutes," see 1989 Duke L.J. 438.
   For survey on the award of attorneys' fees for breach of a separation agreement, see 70 N.C.L. Rev. 2016 (1992).

CASE NOTES
 
PURPOSE. --Some of the purposes underlying the enactment of this section are to simplify, clarify, and modernize the law governing commercial transactions among the various jurisdictions, and to permit the continued expansion of commercial practices through custom, usage, and agreement of the parties. Stillwell Enters., Inc. v. Interstate Equip. Co., 300 N.C. 286, 266 S.E.2d 812 (1980).
   The purpose of this section is to allow the debtor a last chance to pay the outstanding balance without attorneys' fees. Coastal Prod. Credit Ass'n v. Goodson Farms, Inc., 70 N.C. App. 221, 319 S.E.2d 650, cert. denied, 312 N.C. 621, 323 S.E.2d 922 (1984).
 
WRITTEN AGREEMENT REQUIRED. --This section does not apply in the absence of a written agreement. Jacobs v. Central Transp., Inc., 891 F. Supp. 1120 (E.D.N.C. 1995).
 
THIS SECTION COMPARED TO FORMER G.S. 1-567.11. --This section generally relates to and concerns the subject of attorneys' fees for legal work performed in the collection of indebtedness under various contractual arrangements and, unlike former G.S. 1-567.11, does not specifically address or relate to the subject of arbitration or attorneys' fees through arbitration. Nucor Corp. v. General Bearing Corp., 333 N.C. 148, 423 S.E.2d 747 (1992), reh'g denied, 333 N.C. 349, 426 S.E.2d 708 (1993).
 
REASONABLENESS IS THE KEY FACTOR under all attorney's fees statutes. Institution Food House, Inc. v. Circus Hall of Cream, Inc., 107 N.C. App. 552, 421 S.E.2d 370 (1992).
 
SUPPLEMENTS PRINCIPLES APPLICABLE TO COMMERCIAL TRANSACTIONS. --Although this section was not itself codified as a constituent section of Chapter 25 (the Uniform Commercial Code), its legislative history clearly demonstrates that it was intended to supplement those principles of law generally applicable to commercial transactions. Stillwell Enters., Inc. v. Interstate Equip. Co., 300 N.C. 286, 266 S.E.2d 812 (1980).
 
LIBERAL CONSTRUCTION. --This section, being remedial, should be construed liberally to accomplish the purpose of the legislature and to bring within it all cases fairly falling within its intended scope. Stillwell Enters., Inc. v. Interstate Equip. Co., 300 N.C. 286, 266 S.E.2d 812 (1980).
 
SECTION NOT APPLICABLE FOR RECOVERY UPON DEFAULT OF PURCHASE MONEY DEED OF TRUST. --This section deals in general and comprehensive terms with the propriety of attorneys' fees arising from the collection of indebtedness and, therefore, was not controlling in a case in which a seller of real property had accepted a purchase money deed of trust from his buyer and then sought recovery upon default; G.S. 45-21.38 deals with just such a particular situation. Merritt v. Ridge, 323 N.C. 330, 372 S.E.2d 559 (1988).
 
THIS SECTION DOES NOT APPLY TO ARBITRATION PROCEEDINGS; thus, in arbitration proceedings, both the arbitrator or arbitration panel and the superior courts upon confirmation are limited to applying only former G.S. 1-567.11 in determining whether attorneys' fees should be or were properly awarded. Nucor Corp. v. General Bearing Corp., 333 N.C. 148, 423 S.E.2d 747 (1992), reh'g denied, 333 N.C. 349, 426 S.E.2d 708 (1993).
 
ATTORNEYS' FEES OF PURCHASE MONEY CREDITOR NOT SECURED OBLIGATION. --Where a promissory note states on its face that it is "given as purchase money, and is secured by a purchase money deed of trust," and the note is incorporated by reference into the deed of trust, attorneys' fees are not part of the purchase price. Hence, even if the trustee were to foreclose on the purchase money deed of trust, the purchase money creditor's attorneys' fees would not be a secured obligation. Colson & Colson Constr. Co. v. Maultsby, 103 N.C. App. 424, 405 S.E.2d 779 (1991).
 
ATTORNEYS' FEES PROVIDED FOR IN AN AGREEMENT TO SETTLE LITIGATION already underway were not "obligations to pay attorneys' fees upon any note ... or other evidence of indebtedness" under this section. Without undermining the intent or force of this section, parties may, in settling disputes, agree to the payment of attorneys' fees; such a case is not controlled by this section. Carter v. Foster, 103 N.C. App. 110, 404 S.E.2d 484 (1991).
 
CHOICE OF LAW. --The issue of a party's entitlement to attorneys' fees is a question of substantive law. Tolaram Fibers, Inc. v. Tandy Corp., 92 N.C. App. 713, 375 S.E.2d 673, cert. denied, 324 N.C. 436, 379 S.E.2d 249 (1989).
 
ATTORNEYS' FEES ARE NOT NOW REGARDED AS PART OF COURT COSTS in this jurisdiction, except as otherwise provided by statute. Perkins v. American Mut. Fire Ins. Co., 4 N.C. App. 466, 167 S.E.2d 93 (1969).
